VENABLE

Mountain Rose Herbs
Social Media Influencers

November 14,2018

Todd A. Harrison Shahin O. Rothermel

TAHarrison@Venable.com
202.344.4724

SORothermel@Venable.com
202.344.4550

© 2018 Venable LLP



AGENDA

Introduction

Disclosing “Material Connections”

— When A Disclosure Is Required
— How to Disclose

Examples of Influencer Posts

Making Appropriate, Substantiated Product Claims

\

ENABLE



Introduction



Social Influencers and Brand Ambassadors
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Social Influencers and Brand Ambassadors:
Disclosure of Material Connections

Part IV

Federal Trade
Commission

16 CFR 255

Guides Concerning the Use of
Endorsements and Testimonials in
Advertising Federal Acquisition
Regulation; Final Rule

§255.5 Disclosure of material
connections.

When there exists a connection
between the endorser and the seller of
the advertised product that might
materially affect the weight or
c1ecllb111h of the endmsement (i.e., the
connection is not reasonably expected
by the audience), such connection must
be fully disclosed.



When A Disclosure Is Required



When Do Influencers Need to Disclose?

e Based upon the FTC Endorsement Guidelines,
influencers must disclose any “Material Connection”:
— Payment
— Free product
— Sweepstakes entry
— Other things of value
— Other business or family relationship to seller
— Employee relationship

e That would not be expected



Put Another Way...

“The Commission will find an advertisement deceptive if the ad misleads
consumers as to its nature or source, including that a party other than the
sponsoring advertiser is its source. Misleading representations of this kind
are likely to affect consumers’ decisions or conduct regarding the advertised
product or the advertisement, including causing consumers to give greater
credence to advertising claims or to interact with advertising content with
which they otherwise would not have interacted.”

-Enforcement Policy Statement on Deceptively Formatted
Advertisements



Best Practices

» If the existence of a financial interest will not be clear to an
audience from TV or radio, in print ads, or in non-traditional
broadcast advertisements, celebrity paid to endorse a product or
service MUST disclose his/her interest.



Federal Trade Commission Enforcement Actions



CSGOLotto, Inc., Trevor Martin a/k/a TmarTn; and Thomas Cassell, a/k/a Syndicate




Best Practices

m Miley Cyrus: Thanks @blackjet for the flight to Silicon Valley! #wecantstop
Paid?

m Kim Kardashian: Pregnancy lips.... @EOS to the rescue! LOL
http://twitpic.com/ctpyjj Paid?

m Federal Trade Commission: “When it’s not obvious it's an ad, people should disclose that

they’re being paid.” The FTC suggests using “#Ad".



How to Disclose



Best Practices

e Disclosure must be made in the same format (orally, written, etc.)
in which the influencer makes the claim.

e Disclosures must be made every time an influencer appears in a
broadcast or print advertisement for a product.




Best Practices

e Disclosures must be easily understood and can be as simple as:

— "As a spokesperson for Mountain Rose Herbs...”; “I've teamed up
with Mountain Rose Herbs ..."

— “I was paid by Mountain Rose Herbs.”

— “I received [name of product or other consideration] from Mountain
Rose Herbs to talk about....”

— “INAME] is a spokesperson for Mountain Rose Herbs.”
— #ad, #sponsored

— NOTE: Simply disclosing the endorser’s relationship with the
company in an “About” page on the endorser’s website will not be
sufficient.
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Disclosures Must Be Unavoidable

Early: Ideally placed at beginning of longer post.

Grabs attention:
 Notin middle of or at end of list of # or @ terms.
e Not “below the fold” or after “read more”
e Not hidden in a hyperlink
Where viewers likely to look: if a video then in the video

Often: Disclosure with any teasers or links or social posts driving
viewers to the post. Repeat disclosures for streamed content
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What About “Paid Promotion” on YouTube?
FTC Lukewarm



Facebook/Instagram “Paid”
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Bottom Line

Not Sufficient

Branded

Sp, spon

Ambassador

Partner

Thanks, ThankYou, ThanksBrand

Brand

Platform disclosure alone

Ad, advertising, paid advertising

Sponsored

Mountain Rose HerbsAmbassador, Mountain Rose
Herbs_Ambassador,

Mountain Rose Herbs Partner
Mountain Rose Herbs_Partner

Thanks Mountain Rose Herbs for [detail the products
given|
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The Do's and Don'ts for
Social Media Influencers

ECOMMENDATIONS TO AVOID

Clearly DISCLOSE HT ASSLME
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Did Mountain
Areyoua Rose Herbs
Mountain Rose pay you to post

Herbs social on social

i 2 )
influencer? o e

Yes
Yes

Do you have limited space to
disclose your connection to
Mountain Rose Herbs?

I work with Mountain Rose
Herbs to promote their
products. [ was paid by Mountain
Rose Herbs to review
Mountain Rose Herbs pays [product or sample].
me to promote their
products.
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Did Mountain Rose Herbs provide you No
free product to post on social media ? disclosure

Did you receive anything from Mountain needed
Rose Herbs?

Yes

Use a hashtag disclosure:
#ad

#paid
#sponsored
#IBlogdMountainRoseHerbs
# MountainRoseHerbsPartner

Mountain Rose Herbs sent me free [name of
product]. Here’s what I think about it.

I received [product or sample] from Mountain
Rose Herbs .
Company sent me [product or sample].

[ partnered with Mountain Rose Herbs
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Video Website
(example: YouTube)

Disclose in:

(1) The description of the video
and
(2) Spoken out loud during the
video
and
(3) Written on the bottom of the
screen throughout the video

***Platform disclosure
mechanism is NOT enough.

What social media site are you

using?

Facebook

Disclose:
At the very beginning
of/as part of, but not
at end of or buried in,
the post.
***Platform
disclosure mechanism
is NOT enough.

Personal
Blog

Disclose:

At the very
beginning of the
post

If you would like,
you may also create
a separate page of
the website called
“Advertising
Disclosure”

Photo Sharing Site
(Instagram or
Pinterest)

Disclose
(1) In the picture
itself
and
(2) In the
description of the
picture
***Platform
disclosure
mechanism is NOT



How Not to Disclose:
Warner Bros. Home Entertainment, Inc.



How Not to Disclose:

Warner Bros. Home Entertainment, Inc.

This video is sponsored by Warner Brothers.




How Not to Disclose:
Warner Bros. Home Entertainment, Inc.

No one reads this far into the description.
What are you doing snooping around.
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Examples: FTC Educational Letters to Influencers




vanessahudgens 6 bottles of whispering

angel 1n ...







Just m time for Mother’s Day or your next
vacation, you can use code RINNA for 15%

off yours. #thankyouteam! #teamipartner
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letthelordbewithyou Getting my teeth
4% of July ready! @pearlywhitesaustralia
wtroduced me to coconut & charcoal
Infused whitemng strips! Check out
Pearlywhitesaustralia. com #nosensitivity

#ad (@pearlywhitesaustralia




When Are Material Connections “Expected”?















Emrata Thanks (@nipandfab for these
Insane glycolic night fix pads. Ready for

My bday week @cvspharmacy
(@mrsrodial #nipandfab






www.fabfitfun.com for $10 off if you don’t

already get their boxes. You will not be
disappointed! #fabfitfun #tffpartner



Making Appropriate, Substantiated Product Claims



Advertising Claims

e Important for influencers to make appropriate and substantiated
claims because Mountain Rose Herbs may be responsible for claims
that are made by its influencers



Example

I’'m partnering with Duchesnay USA to
Raise awareness about treating morning
sickness. If you have morming sickness,

Be safe and sure to ask your doctor




Types of Claims

e Determination of what claims are being made is critical first step in
analyzing a review.

e Types of claims may include:
— Express claims: a claim that is literally made in the ad. Examples:
e “Our mouthwash prevents colds”

— Implied claims: a claim that is made indirectly or by inference. Examples:

e Our mouthwash Kills the germs that cause colds”

— The implication: that the mouthwash will prevent colds



Advertising Claims and Substantiation

e Substantiation is required for any objective, provable claims
(express or implied) made about a product or service in ads.

— Examples: efficacy, quality, comparative claims.

e Must have a reasonable basis for the claim before publishing the
claim.

 The substantiation should be kept on file.



What is Proper Substantiation?

e Level of support required will depend on claim, based on
factors such as:

— Type of product/service: if related to health or safety, higher level
will be required (e.g. competent and reliable scientific evidence).

— Type of claim: higher standard if difficult for consumers to evaluate
the claim on their own.

— Consequences of a false claim: potential harm to consumers who
rely on the claim.

— Industry standard: amount of support considered reasonable in the
industry.
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